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Obstacles Magnified for LGBTQ 
Couples Pursuing Family-Based 
Immigration 

Establishing Relationship Validity, Processing Delays 
at U.S. Consulates Pose Challenges 

By Samantha Chasworth 
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GBTQ families have long faced hurdles with regard to the immigra-

tion laws of the United States. These hurdles apply to all LGBTQ 

couples across the U.S., as well as those in foreign countries apply-

ing for U.S. visas. Throughout the years, case law and United States 

Citizenship and Immigration Service policy has enacted provisions 

allowing LGBTQ couples to file petitions. Nevertheless, despite 

these advances, there is still much that needs to be changed.  

Immigration Process 
There are three ways in which a U.S. Citizen (USC) or Lawful Permanent Res-

ident (LPR) can petition for their foreign national spouse. First, a USC or LPR can 

file a marriage petition while the foreign national is in the United States. Second, 

a USC or LPR can file a marriage petition while the foreign national is abroad. 

Third, a USC can file a fiancé(e) petition while their foreign national fiancé(e) is 

abroad.  

While a foreign national spouse is in the United States, their USC or LPR 

spouse can file Form I-130, Petition for Alien Relative, on their behalf.1 Depend-

ing on the particular case, the foreign national can usually also file their I-485, 

Application to Register Permanent Residence or Adjust Status, otherwise known 

as a Green Card Application, simultaneously.2 Once filed, the case is processed 

with U.S. Citizenship and Immigration Services and scheduled for an interview 

with a USCIS Officer at a local Field Office. During this interview, the officer will 

determine the validity of the marriage and review the foreign national’s eligibil-

ity for a green card, also known as their “admissibility.” If any additional docu-

ments are required, the officer may issue a Request for Evidence, or RFE. An RFE 

can ask for anything the officer feels would supplement the case, including addi-

tional proof of the relationship, evidence of any criminal convictions, or bio-

graphic documents that may have been missing from the initial filing. Assuming 

approval of the case, a green card is typically issued within a few weeks.  

Next, if the foreign national spouse is living abroad, their USC or LPR spouse 

can still file Form I-130, Petition for Alien Relative. This process is a bit different. 

After approval of the Form I-130, the case is then sent to the National Visa Cen-

ter where the applicant will be required to provide required forms and docu-

ments. Thereafter, the case is sent to the Consulate where the foreign national 

appears before a Consular Officer to establish their eligibility for a visa. Appli-

cants will need to establish not only the validity of their marriage, but also that 

they are not “inadmissible,” meaning they are ineligible due to possibly a crim-

inal conviction, or a prior removal order. At the conclusion of the interview, the 

case may be placed under Administrative Processing which can cause a case to 

be held in limbo for weeks or months.3 Once approved, an Immigrant Visa will 

be issued which allows the foreign national to enter the United States. Their 

physical green card will arrive in the mail a few weeks later.  

Lastly, if not yet married, a U.S. Citizen may file for a K-1 visa, or a fiancé(e) 

visa on behalf of their foreign national fiancé(e).4 It is important to note that 

only a USC can file on behalf of the person they are engaged to, while an LPR 

cannot. First, the U.S. Citizen files Form I-129F, Petition for Alien Fiancé. Once 

approved, the case follows the same path as foreign national spouses who apply 

abroad. However, after the consular interview, the foreign national is issued a K-

1 Visa. Once in the United States, they must marry their U.S. Citizen partner 

within 90 days and then file form I-485, Application to Register Permanent 
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 Residence and Adjust Status. The couple 

will be required to attend an interview 

at the local Field Office where the USCIS 

Officer will determine eligibility for a 

green card.  

It is important to note that for cou-

ples married less than two years at the 

time they are issued a green card, their 

resident status will be conditional and 

only valid for two years. After this time, 

they will need to file Form I-751, Peti-

tion to Remove Conditions on Resi-

dence. This process requires that they 

establish once again that the marriage is 

bona fide. 

Place-of-Celebration Rule 
When filing cases on behalf of a for-

eign national spouse or fiancé(e), appli-

cants must establish the validity of their 

marriage to the satisfaction of the immi-

gration officer. The legal validity of a 

marriage is determined by the law of the 

place where the marriage was celebrat-

ed, otherwise known as the “place-of-

celebration rule.”5 This rule explains 

that so long as the marriage is valid in 

the place of celebration, it is valid for 

immigration purposes. The exceptions 

to this rule include polygamous mar-

riages,6 proxy marriages,7 marriages 

entered into for the purpose of evading 

immigration laws,8 and civil unions or 

domestic partnerships.9 This is a concern 

within the LGBTQ community because 

many couples are in civil unions or 

domestic partnerships, neither of which 

are recognized as sufficient for a case 

under U.S. immigration law.  

Prior to 2013, federal law was bound 

by the Defense of Marriage Act.10 This 

statute created a myriad of issues for 

LGBTQ couples across all facets of life, 

including immigration. Section 3 of 

DOMA defined “marriage” and “spouse” 

as belonging to only opposite-sex mar-

riages for the purpose of federal law.11 

Therefore, because immigration law is 

federal, only opposite-sex couples were 

permitted to file cases on behalf of their 

foreign national spouses. Immigration 

law did not recognize civil unions or 

domestic partnerships as “valid mar-

riages” and Section 3 of DOMA required 

that a marriage be between a man and a 

woman for purposes of federal law.12 As 

such, USCIS did not recognize same-sex 

marriages as valid. 

In 2013, the United States Supreme 

Court in U.S. v. Windsor held that Sec-

tion 3 of DOMA was unconstitutional.13 

Thereafter, USCIS began evaluating all 

marriages the same, whether opposite-

sex or same-sex, including those mar-

riages involving transgender persons, by 

using the place-of-celebration rule. Nev-

ertheless, although USCIS policy is to 

evaluate all marriages equally, there still 

exist hardships faced by LGBTQ couples 

as they navigate through their immigra-

tion journey. 

LGBTQ Hardships  
The two most challenging hurdles in 

the immigration process are establishing 

the validity of the marriage and signifi-

cant delays in processing at U.S. Con-

sulates abroad. While these issues are 

not unique to LGBTQ couples, these 

issues are magnified within the LGBTQ 

community.  

In both marriage and fiancé(e) visa 

cases, applicants must establish the 

validity of their marriage or relation-

ship. If it is found that a foreign nation-

al entered into, or attempted or con-

spired to enter into a marriage for the 

purpose of evading immigration laws, 

not only will the petition be denied, but 

no future petition may be approved on 

behalf of the individual.14 The evidence 

will forever remain part of the foreign 

national’s file.15 In evaluating marriage 

validity, officers review the petition and 

supporting documents in conjunction 

with the petitioner and foreign nation-

al’s testimony during their interview.  

The following factors raise questions 

about the intent of the marriage, and as 

such require additional review: (1) large 

disparity of age; (2) inability of petition-

er and beneficiary to speak each other’s 

language; (3) vast difference in cultural 

and ethnic background; (4) family 

and/or friends unaware of the marriage; 

(5) marriage arranged by a third party; 

(6) marriage contracted immediately fol-

lowing the beneficiary’s apprehension 

or receipt of notification to depart the 

United States; (7) discrepancies in state-

ments on questions for which spouses 

should have common knowledge; (8) no 

cohabitation since marriage; (9) benefi-

ciary is a friend of the family; and (10) 

petitioner has filed previous petitions 

on behalf of foreign nationals, specifi-

cally prior spouses.16  

Further, a sham marriage has been 

defined as a marriage that may comply 

with all formal requirements of the law, 

but which the parties entered into with 

no intent, or “good faith” and is 

designed solely to circumvent immigra-

tion laws.17 The petitioner has the bur-

den of establishing by clear and con-

vincing evidence that the prior 

marriage was not entered into for the 

purpose of evading any provision of 

immigration law.18 This standard of 

proof requires more than preponder-

ance of the evidence, but less than 

beyond a reasonable doubt, and though 

not necessarily conclusive, produces in 
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the mind to the trier of fact a firm belief 

or conviction.19 

Many couples have problems meet-

ing this standard. In the case of an 

LGBTQ petitioning spouse, who 

obtained their green card through a pre-

vious opposite-sex marriage, it can 

become even more daunting. The peti-

tioner must be able to prove that both 

marriages are valid and were not sham 

marriages. In these cases, officers will 

likely question the validity of both mar-

riages and petitioners are encouraged to 

thoroughly document that both mar-

riages were bona fide by providing 

detailed joint documents spanning the 

length of the relationship, such as joint 

financial documents, proof of residency, 

affidavits from family and friends, and 

photos. It can be difficult to meet this 

burden. Many LGBTQ couples may 

become frustrated with the immigration 

process. This is also frustrating for bisex-

ual and non-binary applicants who are 

held to the same evidentiary burden.  

The next common hurdle is the sig-

nificant processing delays at the U.S. 

Consulates abroad. Typically, between 

submission of required documents and 

scheduling of an appointment at the 

Consulate can take anywhere from a few 

weeks to a few months. These process-

ing times vary by country and are 

unpredictable. Further, there are at least 

68 countries that criminalize same-sex 

relationships to varying degrees.20 This 

can become extremely problematic 

when applicants may be required to wait 

for many months to attend an inter-

view. Applicants are expected to await 

visa processing in countries where their 

safety is at risk. 

Even worse, at the conclusion of the 

interview, the officer has the discretion 

to place the case under Administrative 

Processing, essentially placing the case 

on hold while additional background 

checks are run. This administrative pro-

cessing at times last a few weeks, but can 

last much longer. Administrative pro-

cessing has become even more lengthy 

given the extreme vetting taking place 

at consulates across the world. This 

extreme vetting is done with the pur-

pose of protecting the safety and securi-

ty of the U.S.; however it has a severely 

negative effect on applicants across the 

world as they await the processing of 

their visas for an unknown amount of 

time.21 

Further, on Jan. 31, 2020, President 

Donald Trump issued a presidential 

proclamation to extend a travel ban to 

include Eritrea, Kyrgyzstan, Iran, Libya, 

Myanmar, Nigeria, North Korea, Soma-

lia, Sudan, Syria, Tanzania, Venezuela 

and Yemen.22 While some countries 

have been banned from either nonim-

migrant or immigrant visas, other coun-

tries have been banned from both.23 

Although a waiver is possible, the rate of 

denial for these cases is extremely high 

because the waiver process is very discre-

tionary. This creates a situation that is 

even more dangerous for many appli-

cants. Not only will processing of the 

case take a significant amount of time, 

but at the end of the process, a visa will 

not be issued. Many LGBTQ applicants 

will be forced to remain indefinitely in 

countries where they are not safe while 

hoping for a change in policy.  

These challenges likely deter many 

couples from beginning the immigration 

process.  Immigration is an ever-chang-

ing field of law. Although immigration 

law and policy has been amended to 

allow for LGBTQ filings, the need for 

additional policy is clear in order to pro-

tect the applicants throughout their 

immigration process, such as protections 

abroad during processing and increased 

training among officers. � 
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